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Dear Mr. Stephens 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): N STEPHENS (“complainant”) v CORPORATE 

SELECTION RETIREMENT FUND: PARTICIPATING EMPLOYER – N MARATOS 

AND COMPANY (PTY) LIMITED (“first respondent”) AND LIBERTY GROUP 

LIMITED (‘second respondent”)  

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns deductions from a pension fund benefit in 

terms of section 37D of the Act. 

 

 1.2 The complaint was received by this office on 11 August 2009. A letter 

acknowledging receipt thereof was sent to the complainant on           

14 October 2009. On 15 October 2009 a letter was sent to the 

respondents informing them about the complaint and giving them until 

26 November 2009 to respond to it. A response was received from the 

second respondent on 2 December 2009. No further submissions were 

received. 
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1.3 Having considered the submissions before this tribunal it is considered 

unnecessary to hold a hearing in the matter. As the background facts 

are known to the parties they will be repeated only to the extent that 

they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant was a member of the first respondent as a result of 

his employment with N Maratos and Company (Pty) Ltd (“the 

employer”). The complainant became a member of the first respondent 

on 1 December 2002. In March 2009 the complainant was dismissed 

from his employment after it was discovered that he had stolen 

packets of cigarettes from the employer. As a result of his dismissal 

the complainant ceased to be a member of the first respondent.  

 

 2.2 On 27 March 2009 the complainant admitted liability to the employer in 

respect of theft of cigarettes over a period of two years and authorised 

the second respondent to deduct R10 000.00 from his provident fund 

benefit. The complainant signed another admission of liability on        

21 July 2009. Accordingly, the liability amount of R10 000.00 was 

deducted from the complainant’s gross withdrawal benefit of 

R18 066.00. The complainant’s net withdrawal benefit of R8 066.00 

was paid to him in August 2009.  

 

 

 

 

[3] COMPLAINT 

 

 3.1 The complainant is dissatisfied with the liability amount that was 

deducted from his withdrawal benefit. He submits that the cigarettes 
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that were stolen amounted to R2 500.00, but the first respondent 

deducted R10 000.00 from his benefit. He claims payment of his 

correct withdrawal benefit. 

 

[4] RESPONSE 

 

4.1 The second respondent is the underwriting insurer and administrator of 

the first respondent. It confirmed the background facts as summarised 

above. 

 

4.2 The second respondent received an affidavit and a written admission of 

liability to the employer in respect of damages caused to the employer 

by the complainant as a result of theft, misconduct and dishonesty. 

Subsequently, the liability amount of R10 000.00 was deducted from 

the complainant’s withdrawal benefit as follows: 

 

 Gross amount due   R18 066.00 

 Liability amount to the employer R10 000.00 

 Nett amount payable to the member R  8 066.00 

 
 

4.3 The second respondent submitted further that the deduction from the 

complainant’s fund credit was based on the affidavit and written 

admission of liability from the complainant and it was done in terms of 

section 37D(1)(b)(ii) of the Act. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 This tribunal must determine whether the first respondent properly 

deducted R10 000.00 from the complainant’s benefit in terms of section 

37D(1)(b)(ii) of the Act. The complainant disputes the amount that he 

owes the employer as a result of theft. The second respondent has 

submitted that the amount deducted from the complainant’s withdrawal 
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benefit was deducted in accordance with the written admission of 

liability signed by the complainant. 

 

5.2 Generally pension benefits are not reducible or executable except for 

the specific instances outlined in sections 37A and 37D of the Act. The 

relevant section of the Act in this complaint is section 37D(1)(b), 

specifically sub-section (ii) thereof. It reads as follows: 

             

                 “37D(1) A registered fund may- 

 
(a) … 

 
(b) deduct any amount due by a member to his employer on the date of 

his retirement or on which he ceases to be a member of the fund, in 

respect of-                                   

 
(i) … 

 
(ii) compensation (including any legal costs recoverable from the 

member in a matter contemplated in subparagraph (bb)) in 

respect of any damage caused to the employer by reason of 

any theft, dishonesty, fraud or misconduct by the member, and 

in respect of which – 

 
(aa) the member has in writing admitted liability to the 

employer; or 

 
(bb) judgement has been obtained against the member in 

any court, including a magistrate’s court,  

 
from any benefit payable in respect of the member or a 

beneficiary in terms of the rules of the fund, and pay such 

amount to the employer concerned;”  

 

5.3 The pre-requisites for a lawful deduction in terms of section 

37D(1)(b)(ii) are that the employer must have suffered damage as a 

result of the member’s theft, dishonesty, fraud In casu, the second 

respondent was instructed to deduct the compensation amount of 

R10 000.00 from the complainant’s withdrawal benefit following his 
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written admission of liability to the employer in respect of theft of 

cigarettes over a period of two years. The complainant admitted his 

liability to the employer in writing on two occasions, i.e. on                   

27 March 2009 and 21 July 2009. The pre-requisites in terms of section 

37D(1)(b)(ii) of the Act were satisfied, so the first respondent was 

entitled to deduct the compensation amount from the complainant’s 

withdrawal benefit. 

 

5.4 The complainant now disputes the compensation amount deducted 

from his withdrawal benefit, claiming that he owed the employer far less 

than the R10 000.00 that was deducted from his withdrawal benefit. 

The first respondent acted in terms of the signed admissions of liability 

from the complainant, so it cannot be faulted on this issue. This 

Tribunal takes cognisance of the fact that the dispute about the 

compensation amount is an issue between the complainant and the 

employer rather than the first respondent. This part of the complaint 

does not relate to a pension fund, the administration of a fund or the 

application of its rules. Accordingly, this Tribunal lacks jurisdiction to 

adjudicate this part of the complaint. The complainant should direct this 

part of the complaint to the Commission for Conciliation Mediation and 

Arbitration whose contact details appear below. 

 

5.5 As regards the complainant’s claim that his fund credit was R30 000.00 

this tribunal notes that the benefit statement he submitted shows a 

withdrawal benefit of R3 155.03, so this does not support his allegation. 

The insured benefit payable on disability is R33 914.40, but this amount 

is not payable in the complainant’s case because he is not disabled 

and he withdrew from the first respondent, so his benefit entitlement 

was in respect of a withdrawal benefit. This is what was paid to him by 

the first respondent, so it does not owe him any further benefits. 

 
[6] ORDER 

 

 1. The complaint is dismissed. 
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DATED AT JOHANNESBURG ON THIS 29TH DAY OF NOVEMBER 2011 

 

 

 

___________________________________ 

DR. E.M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

Cc: A. Terry 

  P O Box 2094   

  BRAAMFONTEIN 

2017 

 

 Fax:   011 408 4195 

 E-Mail:  relations@liberty.co.za  
 

 
Cc: Commission for Conciliation Mediation and Arbitration details 

Private Bag X9167 

CAPE TOWN 

8000 

 

Physical Address:   

CCMA House  

78 Darling Street 

CAPE TOWN 

8001 

 

Tel: 021 469 0111 

 

Section 30M filing: Magistrate’s Court  

Parties Unrepresented 
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